








would cause the delayed inclusion and protection of these streams. The list of trout waters in
Appendix A of 47CSR2 has not been updated for over 20 years and is greatly underrepresentative
of the number of actual trout streams in West Virginia. The DNR has been doing stream surveys
and evaluating trout streams during this 20-year period. The triennial review process outlined in
the federal Clean Water Act was established to ensure that such review of available data and
updating of the rule occurs. Also, the DEP is in fact taking the position that many more streams
(than ones listed in the current rule) are trout waters, and it is better from a public policy
standpoint to have an accurate listing in the rule for all to see.

The suggestion that there are “deficiencies in the underlying data that have been addressed by
commenters in the Tier 2.5 Antidegradation Implementation” is misleading and has been
addressed in the response to comments for that rule. As mentioned earlier in the document, the
process for inclusion in the Tier 2.5 list is different than the process for the “trout waters” list.
The DEP believes the public participation it has conducted has been more than adequate to solicit
input on this important issue. See Response to Comments XVI. I.

COMMENT C. Listing a stream is not necessary to protect the “trout waters” use.

The DEP’s proposal to include 337 streams on the “trout waters” list is unnecessary based
upon the language of the water quality standards and the agencey’s own statements in its
Briefing Document detailing the changes to 47 CSR 2. Under Sec 6.3.b of the water quality
standards rule, caption “Category B2- Trout Waters,” it states that this category includes all
streams that meet the definition of “trout waters” contained in Sec. 2.20. The Briefing
Document states that the Appendix A list is meant to be representative of the “trout waters” in
the state, but is not meant to be an exhaustive list of all streams that fit the definition of “trout
waters.” As such it is not necessary to add all 337 streams at one time because streams can be
protected as “trout water” even if they are not included on Appendix A.

RESPONSE C. The DEP agrees that the list is not an exhaustive one and that the agency may
make a case-by-case determination when a stream is not on the list. The reason for this approach
is that there may very well be additional streams that qualify as “trout waters™ for which
documentation does not presently exist. However, it does not follow that because other streams
may be considered “trout waters” (independent of the rulemaking process, or added to the rule in
the future) that there is not value in having as accurate and current a list as possible contained in
the State water quality standards rule. A list of all the known trout streams should be available to
all citizens of the State so that a person can know from the outset whether a particular stream is
considered a trout stream and therefore protected by several more protective criteria. Certainly
any person or company considering discharging wastewater into a stream in the future would
benefit by knowing whether a stream is a trout stream  Also, by finalizing the determination in
the rulemaking process as opposed to a case-by-case basis, everyone has the opportunity to
participate in this most important decision.

Furthermore, the list of approximately 165 streams in the current rule has not been updated since
1985 and is clearly underrepresentative of the number of actual trout streams. Although the
agency tries to rectify this situation by developing and using an alternative listing in the
permitting and other processes, an accurate list should be made a part of the state water quality
standards rule. Also the triennial review process outlined in the federal Clean Water Act was
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established to ensure that the review of available data and updating of the rule occurs. This
Appendix has been unchanged for over 20 years and clearly requires updating.

XV. COMMENTER: Mr. Sammy Gray (West Virginia American Water)
COMMENT A. Appendix B. update

WVAW recommends the updating/revision of the list of public water supplies in Appendix B.
WVAW also provided 23 public water supplies on the list that they believe need addition,

deletion, or operating company revisions on the list.

RESPONSE A. The DEP acknowledges that the public water supplies listing (Appendix B) in
the rule is needs to be reviewed and possibly updated. The DEP plans on undertaking this review
during the next review of the rule.

XV1. COMMENTER: West Virginia Chamber of Commerce

COMMENT A. Support of the revised aluminum criteria.

The Chamber supports the DEP’s proposal to finalize the interim aluminum criteria based on
EPA’s findings that “the criteria are protective of the aquatic life regardless of whether they
apply temporarily or permanently.”

RESPONSE A. The DEP agrees that the revision to the aluminum criteria is protective of
aquatic life in West Virginia and acknowledges the commenters support.

COMMENT B. Addition of 337 streams to Appendix A

Appendix A of the proposed 47 CSR 2 contains the list of known “trout waters” within West
Virginia. “Trout waters” are defined as “waters which sustain year-round trout populations.
Excluded are those waters which receive annual stockings of trout but which do not support
year-round trout populations.” A year-round population of trout can be established when there
is natural reproduction of trout observed in the stream or when a stream when multiple age
classes of a trout species are observed in a stream at on time. The DEP’s “Briefing Document”
states that “natural reproduction is verified when multiple year classes, including young-of-the-
year, are collected during population surveys.” The data that DEP has offered in support of the
inclusion of many streams does not establish that they support year-round populations based on
the definition of year-round population.

RESPONSE B. The commenter has not fully represented the definition of a “year-round trout
population” in the comment. In addition to the two reasons the commenter identifies, the
Briefing Document also states, “In some cases, a stream is considered capable of sustaining a
year-round trout population if only one year-class is collected during sampling, prior to that
year’s scheduled fingerling stocking. A stream may also be considered capable of sustaining a
year-round trout population if one year-class is collected during the critical low water, high
temperature months of July, August, or September.” Based on the complete definition in the
Briefing Document, the DNR data shows the presence of trout during the low water, high
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temperature months of the year. This summer period is considered the high stress period for
trout. The water temperature is at its highest and typically the Dissolved Oxygen would be at its
lowest, due to the temperature. If trout are surviving during this period of the year it is generally
accepted that they will survive year-round.

COMMENT C. The stream surveys relied upon by DEP do not provide sufficient information

to support the inclusion of many streams.

Both Conley Run(MT-77) and Poplar Creek(KE-76-0) provide a typical example of the type of
information included in the stream survey data sheets that DEP is using to justify their addition
to the “trout water” list. Conley Run survey was done July 28, 1987 and showed the presence of
three brook trout that were seven to nine inches in size. The Poplar Creek survey was done July
24, 1985 and showed the presence of four brook trout. No mention was made in either survey of
natural reproduction or young of-the-year. In the absence of this information, the DEP has no
basis for adding these streams to the list according to its own Briefing Document.

RESPONSE C. Based on the response to Comment XVI.A above, when the complete definition
of “year-round population” is used it is clear that both Conley Run and Poplar Creck show the
presence of trout surviving during the critical low water, high temperature months. The DNR
surveys clearly support the conclusion that these streams contain a year-round population and the
listing of these streams as “trout water” is appropriate. The surveys do not need to show natural
reproduction or young of the year to prove survival of a year-round population of trout.

COMMENT D. In many instances the DNR data were not adequate to characterize the streams
as trout waters

A question raised by the DEP’s reliance on the DNR’s stream surveys is whether these surveys
accurately reflect either the past or current condition of the stream. This is partly because many
stream were not surveyed on a regular basis. Many of the surveys reflect a snapshot in time and
a more comprehensive assessment would be more accurate. In fact, the West Virginia stream
Classification Form for Poplar Creek notes that the presence of brook trout in the stream was
“probably a result of stocking by locals.” If these streams are being stocked, it calls into
question the DEP’s inclusion of a stream on the presence of fingerlings only. This type of
information does not justify a conclusion that Poplar Creek, or any other stream, supports a
trout population on a year round basis.

RESPONSE D. The DEP disagrees with this comment. Regardless of the party that is stocking
the stream, if the trout are surviving year-round as described in Response to Comments XVI.B
and C, they will survive the remainder of the year. Although some streams have only been
surveyed one time, the survey typically characterizes the stream accurately. The stream biologist
coordinating a survey, go to great lengths to survey a stream section or sections that are
representative of the entire stream length in question. The accuracy of this data to DNR is very
important so as not to waste resources managing a stream for a population that is not accurately
represented. The survey results are also coupled with the expert opinion of the lead biologist on
the survey and his knowledge of the area to make a determination as to whether a stream
supports trout reproduction or a year-round population.
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COMMENTE. The “existing use” concept.

The DEP takes the position that even though a stream does not currently meet the definition of
“trout waters,” it may still be considered as such if it did at any time on or after November 28,
1975 because of the “existing use” concept. This interpretation is backward. If the DEP cannot
first show that the stream meets the “trout water” definition at the current time, it should not
look back to information that shows the stream met the definition at some point after 19735,

RESPONSE E. DEP disagrees with the commenter’s position. Water quality standards are
required to protect existing and designated uses, and “existing uses” are defined as those attained
on or after November 28, 1975. It is therefore most appropriate for the DEP and DNR to
evaluate the data and documentation against this standard, not only considering whether a stream
currently meets the definition of “trout waters,” but also whether it has met the definition on or
after the date in 1975. Contrary to the commenter’s suggestion, the DEP is not using the
principle of “existing use” to obviate the need for adequate documentation. It simply means that
any stream not currently meeting the definition but for which documentation shows that the
definition was met on or after 1975, must be treated as a “trout water” and included on the list.

COMMENT F. Additions to “trout water” list based on limited data.

The DEP's justification of its decision to add streams o the “trout water” list based upon
limited data is contrary to DEP's approach in other water quality programs. In particular, the
agency's guidance for the antidegradation program requires a minimum of twelve samples be
taken over a six month period to establish a baseline water quality and in the TMDL program,
the agency suggests that twenty samples is an appropriate data set for saying that a stream is
impaired. Just as with these two examples, the DEP should not use anything less than a
comprehensive survey of fish species, made at different times of the year and multiple water
quality sampling events.

RESPONSE F. The commenter claims the level of data for this determination should be equal
to the data necessary for background water quality on permit applications. The DEP disagrees.
The additional data necessary to establish background water quality [either TMDL or Anti-deg
BWO] is necessary to calculate specific discharge limits. While data may be sufficient to
demonstrate “trout water” status, it may be insufficient to cover all the peak and low flow
periods necessary to ensure that effluent discharges do not violate water quality standards.

COMMENT G. Determining an existing use,

The DEP is essentially applying a standard that any use, if observed on at least one occasion,
means that the use has been actually attained. Neither the State nor the USEPA has attempted to
define a standard of proof for establishing when an existing use is actually attained. This could
cause confusion and unintended consequences. The EPA has provided recent guidance on ways
to improve the effectiveness of doing use attainability analyses (UAAs), stating that UAAs are
meant to assess what is attainable, not simply to document the current water quality condition
and use (although documenting current conditions is often part of the analysis). The DEP
should establish guidelines for determining when an existing use is actually attained and should
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use both an adequate number of data points and sound methodology in the way that samples are
collected. This would remove the subjectivity that seems to pervade existing use determinations
reflected in this proposal.

RESPONSE G. The commenter is suggesting that the manner in which DEP assesses this issue
will necessarily have ramifications for all other instances when the DEP decides whether an
existing use is currently being attained. This is not necessarily true. For the reasons explained
elsewhere in this document, there is sound scientific reason that supports the agency’s reliance
upon what is sometimes only one survey to determine that a particular stream meets the
definition of a “trout water.” The agency recognizes that depending upon the context, this may
not always be appropriate. For example, in determining whether the drinking water supply use
currently exists or not, it may not be sufficient to rely upon one private citizen’s statement that he
or she has on one occasion drunk water out of a stream when hiking along that stream. The point
is that it depends upon the particular existing use that is under discussion as to the nature and
quantity of data that is needed to support the conclusion that the use is being attained.

The commenter’s citation to the recent EPA guidance on UAAs is misplaced. The emphasis in
EPA’s recent guidance is on designated uses, not existing ones. The subject under discussion in
this guidance is how to establish designated uses that are in fact attainable. A designated use
may or may not be one that is currently being attained, that is an existing use, so the commenter’s
reference to this guidance is not particularly helpful.

Again to reiterate, the approach used by the DEP to decide whether a stream meets the definition
of “trout water,” represents a sound and objective manner of determining this issue.

COMMENT H. Listing a stream is not necessary to protect the ‘“‘trout waters” use,

Adding these 337 streams to the “trout waters” list at one time is unnecessary because “trout
water” can be and are protected through other means. Section 6.3.b states that the list is a
representative list, not a comprehensive list and he DEP treats waters meeting the definition as
“trout waters” whether on the list or not.

RESPONSE H. See Response to Comments XIV. C.

COMMENT L. DEP should solicit additional input.

DEP should solicit input from the public, in the communities surrounding the streams proposed
Jor inclusion on Appendix A for two reasons. First, there is a paucity of information for many of
the streams and second, the listing will have a more direct effect on persons living in the area.

RESPONSE 1. The DEP believes the public participation it has conducted has been more than
adequate to solicit input on this important issue. Beginning in September of 2005, the agency
held informational meetings for the public on the planned triennial review and specifically
mentioned that the trout stream list would be updated by using DNR documentation. The public
notice period just completed consisted of a 45-day notice and comment period, longer than the
typical 30-day period usually afforded by the DEP.
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Additionally, further public comment is not necessary because the issue at hand is quite simple,
whether a stream sustains a year-round trout population. This is in contrast to the recent
antidegradation issue that consisted of complex deliberations requiring the agency to strike a
delicate balance among several factors-- all of great interest to the general public and regulated
community. In that case, the legislative rule (60CSRS5) specifically required the agency to solicit
input at the local level.

XVII. COMMENTER: WEST VIRGINIA MANUFACTURERS ASSOCIATION
(WYMA) '

COMMENT A. Definition of *‘ cool water lakes”.

We applaud the members of the Nutrient Criteria Committee that reached consensus on
proposed nutrient criteria for lakes. However, we would urge the DEP to clarify which of the two
sets of nutrient criteria found in §8.3.b apply to state lakes. The rule should specify that the
criteria apply in the hyperlimnion, and compliance samples should be taken in the non-flowing
lacustrine zone of the lake. These were the conditions and locations on which the nutrient
criteria were predicated, and they should be acknowledged in the rule.

RESPONSE A. The DEP acknowledges the members of the Nutrient Criteria Committee. The
cool water lake criteria apply to the lakes listed in Appendix F, which are the lakes currently
being managed by DNR as cool water fisheries. Warm water criteria applies to all other lakes in
the state with a residence time greater than 14 days. The proposed language in the rule is based
on the consensus statement published by the members of the Nutrient Criteria Committee.
Although this language did not address the details referenced in the comment, the DEP will
address these points in future guidance.

COMMENTS B. The WVMA is unaware of any technical demonstrations supporting the
assertion that the water quality of each stream can sustain a “vear-round trout population. ”

RESPONSE B. While the agency could consider the water quality of a stream as one
determinant of whether a stream can sustain trout year-round, the DNR’s method is actually more
conservative, relying primarily upon a stream survey that consists of counting the fish species
that are present in the stream. The DEP may decide at some point in the future to consider water
quality along with other factors, and whether these should be used to designate trout waters for
future use protection. However, at a minimum, the DEP must protect streams that, on or after
1975, sustain a year-round trout population.

COMMENT C. The DEP was given the trout waters list by the DNR without any independent
analysis.

RESPONSE C. The DEP looked to the DNR for assistance as the State agency with recognized
expertise in this area. However, before asking the DNR to examine the factual issues, the DEP
worked very carefully with that agency to ensure it understood the exact definition of “trout
waters” from the current legislative rule. (The DEP had first decided to continue using the same
definition of trout waters that has existed in State law since 1980. The DNR was not unfamiliar
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with the definition.) DEP is confident that in working with DNR, the most accurate assessment
of this issue will be made.

COMMENT D. Insufficient data to list a stream as a “trout water.”

The DNR’s survey sheets, apparently were not relied upon by the DEP in evaluating the
DNR’s list. These surveys provide limited data that should not serve as the basis for making
such an important decision as a use determination. Some of the streams are listed as trout
waters based on observations of trout in a stream (sometimes 20 to 30 years ago), often on just
a single occasion. Some surveys do not report young-of-the-year, or any other basis for
considering the stream a “trout water”. Such data cannot support a finding that trout were
present then, or are present now, on a year-round basis. There is a serious disconnect
between DNR's listing approach and the definitions specified in the standards.

RESPONSE D. The DEP disagrees with this statement by the commenter. See Response to
Comments XV. B, C and D.

COMMENT E. 4 systematic evaluation of stream reclassification is needed.

A systematic evaluation of stream reclassification is needed to determine whether a water
body is a legitimate trout stream. We recommend that, prior to listing a water in Appendix
A, the DEP require a demonstration that the water will “sustain year-round trout
populations” in accordance with the §2.19 definition of trout waters. Such a showing should
include, at a minimum, multiple reports of seasonal water quantity and quality, as well as
biological data that demonstrate that the instream water quality can sustain a “year-round
trout population™. This approach is consistent with the antidegradation implementation
procedures, 60 C.S.R. 5, for nominating and designating Waters of Special Concern and
Outstanding National Resource Waters, which require objective classifications based on
sound science.

RESPONSE E. The DEP disagrees with this comment and believes the stream surveys
demonstrate that the waters listed meet the definition of “trout waters”. In reference to Tier 2.5
listing requirements, see Response to Comments II. B,

COMMENT F. _The DEP should develop alternative trout water classifications.

We urge DEP to recognize that not all trout waters are of the same quality, and some may not
deserve the same level of protection as others. In order to reflect this reality the DEP should
change the definition of 'trout waters and/or develop appropriate scientifically-based
implementation procedures to recognize the following three trout water classifications: (1)
waters that sustain stocked trout for a portion of the year, (2) waters that sustain stocked trout
year-round and (3) the more ecologically and socially important “native” or “naturally
reproducing” trout waters. The three classification should be given different criteria sufficient
to protected the use. Both Pennsylvania and Virginia differentiate seasonally stocked trout
walers from the higher classifications of Cold Water Fishes (Pennsylvania) and Wild Natural
Trout Streams (Virginia) and apply the appropriate numeric criteria specific to protecting that
use. For example, Pennsylvania has a use designation, TSF, which is specific to waters
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suitable for maintenance of stocked trout for the period from February 15 to July 31. Water
quality criteria protective for the TSF use, in the case of temperature, are clearly different
Jrom criteria for the protection of year-round trout fisheries under the Cold Water Fishes
(CWE) designated use. Virginia's classification system differentiates between waters
suitable for maintenance of wild trout populations (Wild Natural Trout Water) and for the
year-round hold-over of stocked trout (Stockable Trout Waters). The Virginia and
Pennsylvania approaches enjoy large scale support.

We believe that adopting the DEP s proposed list of trout waters will result in the incorrect
designation of many streams, which could yield serious socioeconomic impacts. In light of the
above, we recommend that the DEP withdraw its current proposal to modify the Appendix A
list. We also recommend that West Virginia develop a more comprehensive process for
determining whether the characteristics of water are adequate to support the B-2 trout waters
use and that this process be used in developing subsequent listing proposals.

RESPONSE F. The DEP recognizes that States have some flexibility in the manner in which
they protect their existing and designated uses, including various kinds of trout waters. In this
State, 47CSR2 has included a “trout water” use category with several more stringent criteria
since 1970. The particular definition of “trout waters” has remained the same since 1980,
essentially including waters that sustain a year-round population of trout. The Environmental
Quality Board, and now the DEP, consider the definition to include both naturally reproducing
and trout having the ability to “carry over” from year-to-year. The standards in 47CSR2 provide
the same degree of protection to all trout that fall within this definition. This means that in West
Virginia, there are essentially two levels of protection for trout waters, the criteria that apply to
Category B2, naturally reproducing and carry-over trout, and the criteria that apply to “put and
take” trout streams, which are the same as the criteria for Category B1 warmwater streams.

The commenter mentions both Pennsylvania’s and Virginia’s methods of delineating trout waters
as being well-supported. Pennsylvania offers the same level of protection for both “maintenance
or propagation, or both, of fish species including the family Salmonidae.” In this definition,
year-round populations are protected with the same level of protection as natural reproduction,
just as in West Virginia. Pennsylvania additionally offers seasonal protection for streams that are
stocked in the cool weather months as “put and take” fisheries. Currently West Virginia does not
offer “put and take” fisheries seasonal protection. Virginia affords “stockable trout waters”
(meaning year-round or carry over) and “natural trout waters”(naturally reproducing) separate
levels of protection. The dissolved oxygen (DO) and temperature limits for the stockable trout
waters are a daily average of 6.0 mg/l DO and a temperature limit of 69.8 °F. West Virginia’s
limits are in no case less than 6.0mg/l DO and a summer temperature limit of 70 °F—similar to
Virginia. The limits Virginia provides natural trout streams are even more stringent and afford
more protection. Based on a brief review of Pennsylvania and Virginia’s rules, it appears West
Virginia’s protection may not be as high for naturally reproducing trout streams or “put and take”
trout streams. -

In conclusion, Pennsylvania’s and Virginia’s approaches are generally more stringent than West
Virginia’s. However, the DEP believes it is striking an appropriate balance in protecting its trout
waters, and until it finds compelling scientific reasons to change its approach, the DEP believes
the current definition should remain as is. The DEP also points out that several other commenters
supported the State retaining its current definition of “trout waters.”
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COMMENT G. Aluminum Criterion

We support the DEP's proposed modification of the chronic criterion for aluminum from 87
ug/l to 750 ug/l for all waters except trout waters. As the EPA has acknowledged, this change
is consistent with the Clean Water Act and water quality standards program requirements in
40 C.F.R. Part 131. The EPA has already approved the modification on a temporary basis, but
made it clear in Jon Capacasa’s January 9, 2006 to Director McClung that “EPA’s approval
of the criteria as modified is based on a finding that the criteria are protective of the aquatic
life use regardless of whether they apply temporarily or permanently.” The DEP’s action in
adopting the EPA’s conclusions and proposing to make the criterion change permanent is
scientifically supportable and reasonable.

RESPONSE G. See Response to Comments XII. A.

COMMENT H. Use Classifications.
The WVMA believes the DEP should use this triennial review of standard to clarify its policy for
determining which water uses apply in State waters.

RESPONSE H. The DEP is well aware of the issue raised by the commenter in this regard.
When the agency first assumed responsibility of the water quality standards effective July 1,
2003, it looked at the existing rule and began identifying areas that might need revision or fine-
tuning. In the fall of 2005 the DEP solicited public input on what issues were important to the
public, and the refinement of water uses, in particular the Category A drinking water supply use,
was important to several entities. However, there were other issues that were more pressing for
rule revision in the 2007 rulemaking cycle, and the agency informed the public in the spring of
2006 that it would not be able to consider changes to the Category A use until the next session of
rulemaking in 2008. The proposed rule that was filed for public comment on June 2, 2006, did
not, therefore, contain any proposed revisions affecting the Category A issue. It would be
inappropriate for the agency to make any changes to the rule related to this issue at this point in
time. As the agency has informed the general public, the DEP intends to thoroughly study this
issue in the next year and will then propose any corresponding revisions to the rule in the spring
of 2007 for consideration by the 2008 Legislature.

COMMENT 1. The DEP did not adequately consider economic impacts.

RESPONSE I. The commenter has cited two particular statutory provisions it believes require
the DEP to consider the economic impact of the proposed revisions to the rule. The first is the
requirement that all rules include a fiscal note “and a statement of the economic impact of the
rule on the state or its residents.” (Emphasis added). Notwithstanding whatever interpretation is
given the cited language, the DEP does not have the ultimate authority to decide what
information must be included in a fiscal note for rules. Rather, the Secretary of State’s office and
the Legislative Rulemaking Review Committee are responsible for designing the fiscal note form
and specifying its contents. The Secretary of State and the legislative committee are using the
same form as is used by the Legislature for the passage of legislation. The DEP has used the
appropriate form and it does not include any requirement for assessing economic impact upon the
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regulated public or citizens of the State. It only requires the agency to provide an assessment of
potential impacts upon State government.

With regard to the other statutory citation, W.Va. Code §22-11-2, the commenter has provided
only a portion of the statutory language. The first paragraph of section 2 states: “. . .{T}he DEP
is to maintain reasonable standards of purity and quality of the water of the state consistent with:
(1) public health and public enjoyment thereof; (2) the propagation and protection of animal,
bird, fish, aquatic and plant life; and (3) the expansion of employment opportunities,
maintenance and expansion of agriculture and the provision of a permanent foundation for
healthy industrial development.”

This “Statement of Policy” applies to the entire Water Pollution Control Act and requires the
agency to generally consider all of the cited factors. To argue, however, that every particular
water program must entail an economic impact analysis would not be sound. A comprehensive
review of the water quality program shows that in certain rules and programs, economic issues
are more important than in other programs and rules. For example, the antidegradation
implementation rule, 60CSRS, contains several specific references to economic impacts and
requires the agency to consider these impacts when deciding which streams to include on the Tier
2.5 or Tier 3 lists. The water quality standards rule, however, does not address economic issues
except when a discharger seeks a redesignation of a use or a variance to the applicable standard.
The standard-setting process itself is a straightforward determination of the designated and
existing uses of a stream and the water quality criteria necessary to protect those uses.
Economics is not a direct consideration.

Although not required to consider such impacts, the agency does not anticipate the proposed trout
water changes to have a significant impact upon the regulated public. Although it is adding 337

streams to the trout water list in Appendix A, the agency has in fact been treating these same
streams (and others) as trout waters for many years, based upon consultation with DNR.

XVIIL. COMMENTER: U.S.EPA Region III (Cheryl Atkinson)

COMMENT A. Section 2.2._Definitions.

This section defines "cool water lakes" as lakes managed by the West Virginia Division of
Natural Resources (WVDNR) for cool water fisheries, with summer residence times greater then
14 days. EPA supports West Virginia adopting a definition for cool water lakes; however, the
definition provided simply references the lakes managed by WVDNR, without actually defining a
cool water lake. What is WVDNR's definition of cool water lakes? EPA recommends that West
Virginia more precisely define cool water lakes, with reference to the aquatic life communities
that are supported in those waters or the physical conditions that define those lakes. In addition
EPA recommends that West Virginia add a warm water lake definition for clarity.

RESPONSE A. The cool water lake criteria apply to the lakes listed in Appendix F, which are
the lakes currently being managed by DNR as cool water fisheries. Warm water criteria apply to
all other lakes in the state with a residence time greater than 14 days. The wording by the DEP,
is based on the consensus statement published by the members of the Nutrient Criteria
Committee. DEP believes that it is clear which lakes the criteria apply to in the rule.
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COMMENT B. [4-day residence time

Concerning thel4-day residence time, please explain how West Virginia calculates and applies
the 14-day residence time. The information should discuss whether the residence time is
adjusted to account for seasonal variation in tributary discharge, and whether a residence time
has been calculated with respect to differences in residence time of the epilimnion and
hypolimnion during summer stratification (when it develops). This information will assist in
providing support for the lake water classification and on how the proposed criteria protect
those classifications.

RESPONSE B. The Nutrient Criteria Committee reviewed a study performed by the
Freshwater Institute in relation to impoundment size, inflow rates, and catchment areas resulting
in a list of about 30 lakes which supported a 14-day residence time definition. The “14-day”
criterion is also justified since "Pennsylvania, with justification through EPA working papers
chose the 14-day as a cutoff" (Strawman prepared by Martin Christ 12/8/03). A literature review
was then performed February 24, 2004 and a subsequent residence summary time prepared in
March 12, 2004 determining that the 14 day time cutoff was appropriate. Residence times are
calculated as the average lake volume divided by the average lake outflow in summer months
and the following months likely to occur before fall turnover i.e. essentially June thru October

COMMENT C. Please provide rationale.

Please provide rationale showing how total phosphorus criteria of 50 ug/l for warm water lakes
and 30 ug/l for cool water lakes protect the designated uses. The supporting rationale should
include adequate justifications for both the warm water and the cool water criteria. Please
provide rationale showing how chlorophyll-a criteria of 30 ug/l for warm water lakes and 15
ug/l for cool water lakes protect the designated uses. The supporting rationale should include
adequate justifications for both the warm water and the cool water criteria. The rationale
should include an analysis to show that the criteria are protective against "worst case"
conditions (i.e., hot summers with low flow).

RESPONSE C. Data searches were conducted by the NCC, as well as a statistical evaluation of
existing information to support the proposed criteria. The DEP will provide a more detailed
justification in its rationale accompanying the final rule.

COMMENT D. West Virginia should show how the total phosphorous and chlorophyll-a
proposed criteria relate to the Trophic State Index scale of eutrophication. Please also show
how the expected levels of chlorophyll-a correlate, if at all, to the expected levels of total
phosphorus,_and how this correlation is reflected in the criteria,

RESPONSE D. The chlorophyll-a criterion is based on the current DEP practice of listing lakes
as impaired with Topographic State Index (TSI) scores greater than 65. This TSI of 65
corresponds to a chlorophyll-a concentration of 33.3 ug/L. (see figure below) TSI relationships
will be fully discussed in the rationale document submitted to EPA with the final rule.
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Figure 1: Relationship between chlorophyll a and TP in the USACE and CLP datasets
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COMMENT E. Additional Nutrient Criteria for other uses.

The proposed regulations state that the criteria protect water use categories B and C. Will these
criteria also protect other uses from the impact of nutrients? If not, how does West Virginia
intend to adequately protect the other uses from nutrients? Does West Virginia

plan to adopt additional criteria in the future?

RESPONSE E. The DEP’s proposed rule will not protect other uses from the impact of
nutrients at this time. Discussions commenced in the summer of 2004 regarding criteria for "A"
use protection but the focus was on the development of category "B" and "C" criteria for lakes.
In the coming year the DEP will make a closer examination of this issue in addition to looking at
criteria for river and streams.

COMMENT F. Do all of the lakes in Appendix F have a residence time greater than 14 days?
If not, or if for some reason the residence time decreases, do the criteria still apply?

RESPONSE F. The lakes represented in Appendix F have a residence time greater than 14
days. It is possible that retention time could change over time due to sedimentation buildup and
DEP would then need to consider removing the lake from the list. By the time this would occur,
presumably the criteria for rivers and streams would be in place and then would be applicable.

COMMENT G. [n addition to providing a list of all cool water lakes, West Virginia should
provide a list of all warm water lakes, to more clearly specify the particular waters subject to
criteria.

RESPONSE G. The DEP acknowledges the comment but believes that the definition in the rule
clearly delineates the difference between warm water and cool water lakes and no further
description is required.

22




COMMENT H. Downstream water

EPA’s regulations at CFR Part 131.10(b) require that in “designating uses of a waterbody and
the appropriate criteria for those uses, the State shall take into consideration the water quality
standards of downstream waters and shall ensure that its water quality standards provide for the
attainment and maintenance of the water quality standards of downstream waters.” How do the
proposed criteria account for downstream effects?

RESPONSE H. The issue of protecting downstream uses will better be addressed when river
and stream criteria is pursued in the coming year. Currently downstream waters, presumably
rivers or streams, lack nutrient criteria if they are within the state borders. DEP recognizes this
issue and will work to address it.

COMMENT 1. Please explain how the proposed nutrient criteria will be protective against the

degradation of more pristine lakes with much lower level of nutrients.

RESPONSE I. The State’s antidegradation policy contained in 47CSR2 and 60CSRS5 applies to
all State waters and would thus address this issue.

COMMENT J. Please explain why a determination of whether a water segment meets the
criteria should depend on an average of at least four samples, instead of simply on one sample,

or the average of the samples actually taken. How is the sampling procedure establish in the
rule protective of the designated uses?

RESPONSE J. Nutrients levels can be highly variable, especially in smaller waterbodies. The
consideration of an average value over the growing season allows for occasional higher values
that may be associated with rainfall events. The median value was also considered, but the NCC
and DEP feel that the average value is more appropriate than the median because it is affected
more by occasional higher values, which can have an ecological impact.

COMMENT K. Does West Virginia expect to sample all lakes more than four times within the
index period? If not, what would trigger additional sampling to determine compliance with the

WQS?

RESPONSE K. DEP's Watershed Assessment Section has started a lakes monitoring program
that includes the analysis of at least four nutrient samples during the growing season from each
lake according to the established 5-year rotating basin approach.

COMMENT L. Please explain how the criteria will be assessed to determine impairment for
the purpose of the Section 303(d) list.

RESPONSE L. If the average of the four samples is above the appropriate criteria, the
waterbody will be listed as impaired for those uses that the criteria apply (Aquatic Life and
Contact Recreation). However, if it is clear that the data was collected under anomalous
conditions (e.g. - each of the sampling events were preceded by heavy rainfall) WVDEP may
determine that there is insufficient data to determine impairment.
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COMMENT M. EPA supports the language in the proposed regulations which explicitly
provides that impairment for nutrients also can be determined based on the application of
narrative criteria. EPA recommends that West Virginia further define impairment from nutrient
by specifying that in the case of nutrients, a water would be deemed impaired if the nutrients
have directly or indirectly caused: nuisance algae or excessive growth of macrophytes;
unacceptable water clarity, odor or microbial growth; or an increase or decrease in the relative
abundance of species or in the diversity of indigenous communities beyond the normal range.

RESPONSE M. The DEP believes that the commenter’s suggested additions are adequately
covered by section 3.2 of the current rule. The DEP will continue to review this issue to assure
further refinement, if necessary.

COMMENT N. Additional nutrient criteria.

EPA's recommended parameters for nuirient assessment are total phosphorus, total nitrogen,
chlorophyll-a, and some measure of water clarity.” Please explain and support West Virginia's
rationale for not proposing total nitrogen and secchi nutrient criteria for lakes.

RESPONSE N. Secchi depth criteria is not appropriate for WV lakes because clarity is affected
more often by sediment than by nutrients. West Virginia water quality rules regulate
concentrations of nitrite and ammonia permissible in surface waters. These rules apply to lakes.
At the time the NCC was evaluating criteria there was no evidence found that West Virginia
lakes are limited by nutrients other than phosphorus.

COMMENT O. Weirton Socioeconomic Variance

This section extends the socioeconomic variance until July 1, 2008. EPA reminds West Virginia
that documentation in support of the extension of this variance should show that the conditions
Jor granting a variance still apply and that the variance provisions are consistent with 40 CFR
131.10(g). Discharger-specific variances based on the substantial and widespread economic
and social economic impact factors should include a demonstration that alternative control
Strategies were evaluated as part of the showing that standards were not attainable.

RESPONSE O. The DEP understands the criteria that apply for extending a socioeconomic
variance and will submit complete documentation.

COMMENT P. Bioassay Testing Methodologies.

EPA has issued new versions of the two EPA documents listed in this section. EPA recommends
that West Virginia amend its regulations to cite the most recent versions. The new documents
are:

-Methods for Measuring Acute Toxicity (EPA-821-R-02-012, October

2002, 5th Edition)

-Short Term Methods for Estimating Chronic Toxicity of Effluents

and Receiving Waters to Freshwater Organisms (EPA-821-R-02-013,

October 2002, 4th Edition).
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RESPONSE P. The DEP acknowledges the comment and will update the regulations in the next
review period to indicate the most recent EPA documents concerning bioassay testing. The
updating of this reference during the next update will allow the public a chance to review and
comment if needed.

COMMENT Q. Appendix A Category B-2 Trout Waters

USEPA states that a number of streams were removed from the trout water list. Submission to
USEPA for approval should include a use attainability analysis (UAA) covering each stream or
stream segment that is being removed from the trout list. For streams that may have been
erroneously designated as trout streams, a UAA could consist of data showing that the natural
conditions (such as physical and chemical conditions) that prevent the water body from
sustaining a year-round trout population have been present all along, and that those conditions
are not subject to change.

RESPONSE Q. The DEP has removed the streams that were erroneously identified as trout
streams.  Reclassification forms will be submitted to the USEPA with the appropriate
information for approval.

COMMENT R. Coordination with the U.S. Fish and Wildlife Service (FWS)

In February of 2001, EPA entered into a Memorandum of Agreement (MOA) with the FWS and
the National Marine Fisheries Service (NMFS) regarding coordination under the CWA and the
Endangered Species Act (ESA). We would appreciate your cooperation in meeting the spirit of
these commitments under the MOA in order to expedite our 303(c) action once revisions to West
Virginia's WQS rule are submitted for our review. While we recognize that this MOA does not
bind the state, dischargers, construction projects and others who are individually responsible for
compliance with the Endangered Species Act. West Virginia can assist EPA in meeting our
commitment by facilitating early exchange of information with the FWS and helping in early
identification of potential problems.

RESPONSE R. The DEP understands and is willing to help in any way to expedite the EPA
review process.

XIX. COMMENTER: West Virginia Coal Association

COMMENT A. Supports proposed revision of chronic aluminum criteria

The commenter supports the proposed revision of the chronic aluminum criteria, and asks that
the DEP consider the WVCA'’s original comments, provided in October 20035, with respect to the
current rulemaking effort.

RESPONSE A. The DEP agrees that the proposed aluminum criteria are protective of the
aquatic life designated uses. All comments provided by interested parties with respect to the
proposed revision of the chronic aluminum criteria have been considered with respect to the
current rulemaking effort.

25




COMMENT B. DEP has proposed a massive expansion of trout stream listings without
providing adequate time for the regulated community to review and analyze the data.

The commenter states that DEP has repeated one of the EQB’s blunders by failing to provide the
regulated community with adequate time to review the supplied information. The commenter
states that the initial information and data supplied by DEP in response to its FOIA request
dated 5/08/06 was received 12 days after the agency published its proposed rule for public
comments. The commenter further states that the DEP provided follow up data a mere 20
calendar days before the July 17, 2006 close of comments. The commenter urges the agency to
Sfurther extend the review and comment period regarding the trout stream expansion, and that
minus an extension, the proposed expansion is no more defensible than the earlier, similar
initiative proposed by the EQB.

RESPONSE B. The DEP is obligated by statute to provide a minimum of 30 days for public
comment on a proposed rule. The maximum allowable comment period is 60 days. DEP chose a
45-day public comment for the proposed Water Quality Standards rule, which is greater than the
minimum requirement. In responding to the FOIA request dated 5/08/2006, the DEP had to work
with the DNR in its Elkins office to assemble all of the pertinent information. The information
had to be sorted, scanned, and placed on CD’s for ease of distribution to those persons who had
requested the information. This was all done by the DEP in a matter of a few days so that the
data could be distributed as quickly as possible to interested parties. This process also kept the
interested parties from having to come to the DEP headquarters and manually sort through a
large box of hard-copy data. The data was available 12 days into the comment period, which left
33 days for review, a time period still greater than the minimum requirement. Additional data on
49 streams was provided at a later date, approximately 20 days before the end of the comment
period. The additional data represented only about 10% of the total amount. Thus, 20 days
should have been an adequate time to review the small amount of additional data,

The DEP does not believe an extension of the public comment period is necessary, and has not
received additional requests to do so. The list is defensible and the data provided by the DNR
constitutes adequate documentation for streams appearing on the list. Moreover, the DEP is
required by statute to file an agency-approved rule with the Legislature by July 28, 2006.

XX. COMMENTER: Bright Enterprises

COMMENT A. Implications of expanding list of “trout waters” have not been adeguately
analyzed_considered, or explained by DEP.

The commenter states that the dramatic expansion of listed “trout waters” is a major public
policy issue for the State, and one whose intent has not been adequately explained by DEP.
Commenter claims that his company is in the dark about DEP’s public policy intent for this
proposal.  Further, commenter states that listing the additional trout waters in Appendix A of
47CSR2 is premature, and should be withdrawn and reconsidered,

RESPONSE A. The DEP agrees that the designation of trout waters is a major public policy
issue, but does not agree that the rule revisions reflect a change in policy. It also does not agree
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that the intention behind the rule changes has not been adequately explained. Simply stated,
section 2.19 of proposed 47CSR2 defines “trout waters” as waters that sustain year-round trout
populations. Appendix A provides a representative list of streams that are designated as trout
waters and has been in the rule, without updates, for over 20 years. These streams are protected
by criteria specific to the trout waters designated use (category B2 of criteria). The new proposed
list is more comprehensive than any of the lists provided in previous versions of the standards.
Not having a comprehensive, accurate list has put the agency in the position of having to consult
sources other than the rule to accurately determine which waters are trout waters. The DEP
would prefer to rely upon a list that is officially promulgated. It does not believe that the new
listing is premature; in fact, based on the age of the list, it is long overdue.

COMMENT B. If streams are removed from the Tier 2.5 list, then they shouldn’t be
subsequently included in Appendix A.

The commenter suggests that much of the data used to support Tier 2.5 stream designations was
extremely limited and out of date, and such data aren’t adequate to make significant regulatory

decisions. Commenter claims to have been surprised when the DEP added the same streams to

Appendix A based on the same data.

RESPONSE B. Itis apparent to DEP that many parties have confused the intent of the Tier 2.5
list and process with that of the water quality standards process and the listing of trout waters in
Appendix A. The purpose of the Tier 2.5 (antidegradation) process is to protect the existing
water quality of a select group of streams the state believes have unique value and outstanding
water quality. All naturally reproducing trout waters were originally placed on the proposed list
because of their unique nature and outstanding water quality. Many trout streams have since
been removed from the list for various reasons, including planned or ongoing development, and
the fact that some of the streams did not have adequate documentation that trout reproduction
was occurring. However, the streams removed from the Tier 2.5 list for reasons mentioned
above may and indeed must be classified as trout waters if they can sustain trout year-round. All
streams placed in Appendix A meet the definition of either naturally reproducing or support trout
year-round as stated in the rule.

COMMENT C. Bright Enterprises objected to Tier 2.5 listing for several streams.

Bright Enterprises objected to the streams listed below because of concerns about the effects of
such listings on its properties and businesses, but also because the company believes the data
cited by the DEP were inadequate and deficient. Each of these streams is now on the proposed
Appendix A “trout waters” list.

Big Run of Red Creek of Dry Fork, Randolph County (MC-60-0O-1)

Red Creek of Dry Fork, Tucker and Randolph Counties (MC-60-0)

Dry Fork, Tucker County (MC-60)

Spruce Run of Dry Fork, Randolph County (MC-60-P)

Difficult Creek of North Branch Potomac River, Grant County (PNB-18)

Johnnycake Run of Abram Creek of North Branch Potomac River, Grant County (PNB-16-B)
Wycroff Run of Johnnycake Run of Abram Creek of North Branch Potomac River, Grant County
(PNB-16-B-1)
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Glade Creek of (Lower) New River, Raleigh County (KN-29)

Pinch Creek of Glade Creek of (Lower) New River, Raleigh County (KN-29-E)
Rockcamp Run of Buffalo Creek of Elk River, Clay County (KE-50-I)

Piney Creek of (Lower) New River, Raleigh County (KN-26)

RESPONSE C. The fact that some of the streams mentioned above may run through private
property does not diminish the fact that they are trout waters. Four of the streams mentioned are
on the current Appendix A trout list: Red Creek, Dry Fork, Glade Creek and Pinch Creek. The
stream surveys for these streams show many trout present, in some cases over multiple surveys.
All streams show the presence of a trout population. The DEP believes that these streams, which
are listed in Appendix A, have adequate documentation to support that a year-round trout
population exists.

COMMENT D. No federal mandate exists to afford trout waters special protection

The commenter refers to the Briefing Document for the proposed rule 47CSR2, specifically the
section entitled “Statement of Circumstances Which Require Rule”. The commenter states that
this section fails to identify anything that could be construed as a “requirement”. No federal or
other mandate compels West Virginia to specifically identify “trout waters” or to afford them
protections in excess of those that are adequate for other streams.

RESPONSE D. The federal Clean Water Act and regulations at 40 CFR Part 131 require the
state to “...specify appropriate water uses to be achieved and protected. The classification of the
waters of the State must take into consideration the use and value of water for public water
supplies, protection and propagation of fish, shellfish and wildlife, recreation in and on the water,
agriculture, industrial and other purposes including navigation.” See 40 CFR §131.10 Also,
states may adopt subcategories for a use and set appropriate criteria to protect those
subcategories, for example to differentiate between coldwater and warmwater fisheries. West
Virginia adopted the subcategory of “trout waters™ in 1970 along with criteria to protect that use.
Once a state establishes a designated use in its standards and supplies a list of waters to which
that use applies, it is responsible for ensuring that the list is updated and accurate. In proposing
to add 337 streams to the list, the DEP is responding to a long-standing concern that the existing
list of trout waters is outdated and does not reflect the true extent of the resource.

COMMENT E. DEP should define the public policy purposes and_implications of “trout
waters” listings.

The commenter believes that the DEP should explain to the public, affected property owners,
local governments, and businesses the public policy purposes and implications of “trout waters”
listings, and why it is appropriate and sound policy.

RESPONSE E. The DEP believes that the “trout waters” designated use, definition, and
purpose are adequately explained in the proposed Water Quality Standards Rule, 47CSR2, and
the associated Briefing Document.

COMMENT F. Appendix A will be used to backdoor streams into Tier 2.5
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The commenter expects that a listing as an Appendix A “trout water”’ will eventually be used, as
an alleged validation of the underlying trout data, to support back door attempts to regulate such
streams under Tier 2.5.

RESPONSE F. The DEP reiterates that the process and purpose behind the establishment of
the Tier 2.5 list and the Appendix A list are totally separate. If a stream meets the definition of
“trout waters,” it will be placed in Appendix A. This fact has no bearing on the Tier 2.5 process.

COMMENT G. Many streams on the list are too small to serve as viable fisheries or on private
land and not accessible to the public.

The commenter states that many of the streams on the proposed “trout waters” list are too small
to serve as viable fisheries. Further, the full lengths of many streams, and much of the length of
many others, are located within private properties and are not legally accessible for fishing.

RESPONSE G. The size and location of a stream has no bearing on whether it is capable of
sustaining trout year-round. Nor is it relevant that a stream is located adjacent to private
property. Further, whether a stream serves as a viable or commercial fishery is not relevant to its
status as a “trout water.”

COMMENT H. The DEP should explain its rationale if it is affording special protection to

streams_“‘just because they are there.”

The commenter states that if the DEP sees it as appropriate to afford special protection to
streams supporting year round trout populations “just because they are there”, with no regard
to the ancillary impacts of such designations, then the DEP should explain its rationale as such.

RESPONSE H. The entire concept of protecting “trout waters” is based upon the establishment
of a trout stream designated use in the Water Quality Standards Rule, 47CSR2. As required by
the federal Clean Water Act, the state has established designated uses for all of its waters, and
must protect those uses with appropriate criteria. If streams are found to support trout year-
round, they qualify for protection under the definition of “trout waters.” Ancillary impacts have
no bearing on whether a stream that definition. It is strictly a scientific determination.

COMMENT 1. The public needs and deserves to have the rationale behind the “trout waters”
concept clearly explained

The commenter states that the rationale behind the DEP's decision to drastically expand the
trout waters list should be clearly described to the public. The list should not be automatically
perpetuated and expanded by the DEP without the agency first thinking through and explaining
why it believes this is the right thing to do from the public policy standpoint

RESPONSE I. The DEP reiterates that the rationale behind the trout waters list is adequately
explained in the proposed Water Quality Standards Rule, 47CSR2, and the accompanying
Briefing Document, In addition, the trout list concept paper, published on the DEP’s web site,
www.dep.state.org. further describes the concept behind the list of trout waters.
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COMMENT J. No streams should be added to the list until the consequences are explained to
the public.

The commenter states that if upon thorough consideration the DEP determines that the existing
rules and definitions pertaining to “trout waters” do not correctly reflect appropriate public
policy purposes, and that unintended consequences are therefore likely, the rules need to be
corrected, The public deserves to know why the DEP believes its action is appropriate.

RESPONSE J. The DEP believes that the commenter may be confusing the purpose behind
establishing a list of trout waters in Appendix A of 47CSR2 with the concept of Tier 2.5. The
DEP did consider the factors mentioned above with respect to establishing a list of streams for
Tier 2.5 protection (see Response to Comments XX. B). The rationale behind the establishment
of Appendix A is explained in Response to Comments XX.H and XX. D.

XXI. COMMENTER: American Electric Power (AEP)

COMMENT A. Support of Chamber of Commerce comments.

On behalf of AEP, I am filing comments on the above regulation supporting the comments being
presented by the West Virginia Chamber of Commerce on this same regulation. As a member of
the Chamber Water Sub-committee, AEP participated in the development of the Chamber’s
comments and incorporate their submittal by reference.

RESPONSE A. See Comments and Response to Comments for Chamber of Commerce,
Commenter XVI.

XXII. COMMENTER: Mr. Philip Smith

COMMENT A. The definition of “trout waters” and the B2 trout list.

The commenter recommends that we retain the definition of “trout waters” as defined in the
proposed rule to protect and maintain the genetic flow on the secondary watersheds.

RESPONSE A. See Response to Comment I. A above.
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